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The Legislative Audit Committee
of the Montana State Legislature:

It is our pleasure to present our performance audit of the Natural Resource Damage
Program administratively attached to the Department of Justice.

This report provides the Legislature information about the history of natural resource
damage restoration in Montana, the program’s application of best practices, and the
program’s use of damage assessment funds. This report includes recommendations
for improving the management framework, procurement methods, and allocation of
administrative funds in the Natural Resource Damage Program. A written response
from the Natural Resource Damage Program is included at the end of the report.

We wish to express our appreciation to the Natural Resource Damage Program
personnel for their cooperation and assistance during the audit.

Respectfully submitted,
s/ Angus Maciver

Angus Maciver
Legislative Auditor
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PERFORMANCE AUDIT

Managing the Restoration of Montana’s Damaged Resources

NATURAL RESOURCE DAMAGE PROGRAM - DEPARTMENT OF JUSTICE

A report to the Montana Legislature

BACKGROUND

The Natural Resource
Damage Program
recovers damages

for natural resources
injured by the release of
hazardous substances
and uses these funds

to restore, rehabilitate,
replace, or acquire the
equivalent of injured
natural resources.

The program is
administratively attached
to the Department of
Justice and acts on
behalf of the Governor
of Montana as the
trustee of Montana’s
natural resources. The
NRDP’s activities are
guided primarily by the
federal Comprehensive
Environmental Response,
Compensation, and
Liability Act (CERCLA)
and the Oil Pollution

Act (OPA).

Program: Natural
Resource Damage
Program

Program FTE: 13

Program Revenue FY
2026: $9.3 million

Program Expenses FY
2026: $7.9 million

Montana’s Natural Resource Damage Program (NRDP)
effectively represents the state to assess and collect
damages from parties responsible for injuring the
state’s natural resources. The state has settled ten
claims for over $238 million and is exploring eight
additional possible claims. The program closely follows
federal guidance to restore, rehabilitate, replace, or
acquire the equivalent natural resources with collected
damages. However, the program management structure
is underdeveloped in some areas. Additionally, while the
program largely spends restoration funds in accordance
with legal requirements, solicitation of certain types

of contracts were not properly documented and

the program is inconsistent in how they allocate
administrative costs between restoration funds.

KEY FINDINGS:

The Natural Resource Damage Program’s management
framework does not include proactive strategic planning
or risk assessment practices. The program is not included

in Department of Justice agency-level strategic planning and
has not developed clear or measurable organizational goals

of its own. Internal controls, such as documented plans and
procedures for restoration work, are needed to ensure that staff
can complete key tasks correctly and to preserve institutional
knowledge over the course of decades-long projects.

Ineffective communication of complicated restoration
activities has led to public confusion and distrust of the
program. Natural resource damage work is complicated and
long-lived, requiring clear communication from the program
to ensure stakeholder trust and understanding. The Natural
Resource Damage Program does not have a communication
expert on staff to develop communication strategies.

(continued on back)



For the full report or more
information, contact the
Legislative Audit Division.

legmt.gov/lad

Room 171, State Capitol
PO Box 201705
Helena, MT 59620-1705
(406) 444-3122

The mission of the
Legislative Audit Division
is to increase public trust
in state government by
reporting timely and
accurate information
about agency operations,
technology, and finances
to the Legislature and the
citizens of Montana.

To report fraud, waste, or
abuse:

Online
www.Montanafraud.gov

Email
LADHotline@legmt.gov

Call

(Statewide)

(800) 222-4446 or
(Helena)

(406) 444-4446

Text
(704) 430-3930

Two-thirds of key restoration site documents

were missing from the administrative record and
record retention. Missing records pose a risk of lost
institutional knowledge and burdensome staff searches
to locate documents. The NRDP’s file management policy
is unclear, lacks internal controls, and allows for the
premature destruction of important documents.

Administrative costs are not consistently allocated
among restoration funds to ensure fair cost
sharing. The NRDP’s formula for splitting indirect costs
between restoration funds is supposed to be based on
each fund’s prior-year proportion of direct personal costs.
Instead, the program has included discretionary changes
or included additional costs in the formula. As a result,
some funds were allocated too much or too little.

Some sampled NRDP contracts were not solicited
as expected in accordance with state requirements.
The NRDP’s contracting needs do not clearly fit current
state procurement options. The program worked with the
Department of Administration to develop an appropriate,
alternative procurement method, but the request and
approval was not properly documented. Some task
orders also did not document how the contractor

was selected.

RECOMMENDATIONS:

In this report, we issued the following recommendations:
To the Natural Resource Planning Program: 5
To the legislature: 0

RECOMMENDATION #1 (page 17):
Governance, Risk Assessment, and Planning

We recommend the Natural Resource Damage Program
initiate a formal program level strategic planning and risk
assessment process that includes developing measurable
program objectives and proactively identifying gaps in
policy and procedure.

Agency response: Concur

RECOMMENDATION #2 (page 21):
Management and Operational Effectiveness

We recommend that the Natural Resource Damage
Program work with contracted communications staff to
improve accessibility of restoration claim information
and develop communication strategies for effectively
collaborating with external partners and stakeholders.

Agency response: Concur



RECOMMENDATION #3 (page 23):
Federal Compliance

We recommend that the Natural Resource Damage Program update its record
management policy to include clear guidance for staff, develop an internal review
process, and extend the length of record retention.

Agency response: Concur

RECOMMENDATION #4 (page 28):
Internal Controls

We recommend that the Natural Resource Damage Program review its method of
allocating administrative overhead costs to ensure its method consistently and fairly
distributes administrative costs among restoration funds.

Agency response: Concur

RECOMMENDATION #5 (page 30):
Procurement, Contracting, and Grants Management

We recommend that the Natural Resource Damage Program work with the State
Procurement Services Division to formally document the request and authorization to
use alternative procurement methods.

Agency response: Concur






Chapter | — Introduction and Background

Introduction

The Natural Resource Damage Program (NRDP) was established around 1990 to pursue
the state’s legal claim for natural resource damage in the Upper Clark Fork River Basin
(UCFRB) against Atlantic Richfield. Since then, it has pursued over 18 claims for natural
resource damage across the state. In FY24, the Legislative Audit Committee prioritized

a performance audit of the NRDP to assess the program’s effectiveness and compliance
with federal and state requirements for using restoration funds. Overall we found the
program meets legal requirements and generally follows natural resource damage
restoration best practices. We did identify areas for improvement stemming from the
program’s unique structure and its evolution from a single litigation focus on the original
UCFRB claim to pursuing multiple natural resource damage claims and restoration efforts
across various sites statewide. The NRDP should strengthen its management structure
to account for its growing responsibilities and organizational risk, including strategic risk
assessment, improving external communication, and better management and retention
of records. It also should improve its procurement practices for some contracts and
consistently apply its method for allocating administrative costs among claims to improve
transparency and consistency. In this chapter, we provide background on the program.
Subsequent chapters will each outline the results of our work relating to each

audit objective.

Background

When a responsible party spills or releases hazardous or deleterious substances such
as petroleum products or mine waste into the environment, the federal Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) and Oil Production
Act (OPA) hold that party liable for cleanup costs and restoration of damaged natural
resources. Though remediation agencies like the U.S. Environmental Protection Agency
(EPA) and Montana Department of Environmental Quality (DEQ) respond to releases to
protect human health and the environment, cleanup may not fully restore public natural
resources. These federal acts designate “trustees” of natural resources that act on behalf
of the public to recover damages to restore natural resources to their baseline condition
before contamination, or to replace or acquire an equivalent of those natural resources.
Trustees may also seek compensation for the loss of public use and services of natural
resources during recovery.

The state governor serves as the trustee of state natural resources, unless authority is
delegated to other state officials. State natural resources include ground and surface
water, state forest lands, state-owned minerals, state parks, fish, and wildlife, and the
services each of these resources supply. Montana governors have retained trusteeship
of the state’s natural resources and direct the NRDP to assess damage, pursue
compensation, and manage restoration.

25P-03



Montana Legislative Audit Division

Structure of the Natural Resource Damage Program

Montana’s NRDP has an unusual structure for a
public program and for a state natural resource
damage program. It exists with only minimal
guidance in state law through limited references
in expired session law, occasional legislative
appropriations for new claims work, and a 1994
executive order moving it to the Department of
Justice (DOJ) as an administratively attached
program. State Superfund law references the

Restoration:

The process of returning the
environment back to its “baseline” or

pre-contamination condition. Led

by state or federal natural resource
damage trustees, such as the NRDP
on behalf of the governor.

DEQ, not the NRDP, as the entity authorized to pursue state natural resource damage
claims. Though administratively attached to the DOJ, the program reports directly to the
governor, who serves as the state’s natural resource trustee and has broad authority
under federal regulations to pursue claims and direct the use of settled funds. The
program administrator is hired by the governor’s office in consultation with the attorney
general. The administrator meets with the governor’s office every six to eight weeks to
discuss program operations and policy direction. The governor signs formal damage

assessment and restoration documents.

Other state governors have largely delegated
trusteeship of state resources to one or more
agency administrators, typically of the agency
charged with environmental quality or fish and
wildlife management. This structure allows for
access to additional support staff with more
subject matter expertise relating to
environmental work. However, the missions of
remediation and restoration do not always align.
Embedding natural resource damage programs
within remediation-oriented agencies could lead
to natural resource damage restoration being

Remediation:

The process of stopping or reducing
environmental contamination to a

level that is protective of human health
and the environment. Often referred

to as “clean up” or “remedy.” This
typically (but not always) occurs before
restoration begins. Remediation is led
or monitored by the U.S. Environmental
Protection Agency or the Montana
Department of Environmental Quality.

superseded by remediation. States with this structure also tend to have fewer dedicated
staff and pursue fewer categories of restoration damages on the state’s behalf than

Montana does.

The Montana program has 13 staff, including attorneys, environmental science
specialists/project managers, and administrative staff. Attorneys lead the NRDP’s

legal pursuit of damages from responsible parties and ensure contracted work

meets requirements. Project managers conduct or support natural resource damage
assessments and identify, manage, and oversee restoration projects. Many projects rely
on contracted private, nonprofit, or intergovernmental partners. Administrative staff
support procurement, contracting, and some accounting services. The DOJ centrally
provides additional support services, including human resources, information technology,

and accounting.



Figure 1
Organizational Chart for the NRDP

Environmental Administrative Chief Legal
Program Manager Supervisor Counsel

Environmental Science
Specialist

Environmental

L 2
Science Specialist AWyer

Accounting and
Procurement Specialist

Environmental Science
Specialist

Environmental Science
Specialist

Records and
Administrative
Assistant

Environmental Science
Specialist

Environmental Science
Specialist

Source: Compiled by the Legislative Audit Division from NRDP records.

Process of Assessing, Litigating, and Restoring
or Replacing Damaged Natural Resources

State and federal laws and regulations guide natural resource damage responsibilities,
processes, and assessments. The type of contamination determines which regulations,
CERCLA or OPA, apply, but the phases of the overall process are similar. Figure 2 outlines
the phases of natural resource damage cases. The phases may be split, combined, or
completed iteratively based on the claim.

Figure 2

Federal Regulation Outlines Phases of Natural
Resource Damage Claims

@ Preassessment

Damage Assessment

@ Negotiation or Litigation

@ Restoration Plan and Implementation

Source: Compiled by the Legislative Audit Division from
NRDP, U.S. DOI, and U.S. NOAA records.
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Preassessment Screen or Preliminary Review

When a spill or pollution event is detected, the NRDP is notified and may begin a
preassessment screen (CERCLA claims) or a preliminary review of data (OPA claims) to
determine if a claim exists. Best practices recommend that assessments and planning
begin alongside response and remediation, but the NRDP must ensure its work does not
interfere with response efforts.

Natural Resource Damage Assessment

The NRDP may not pursue a claim if it determines there is no natural resource damage,
if the cost of conducting an assessment exceeds estimated restoration costs, or if there
is no clear responsible party. If the NRDP identifies a valid claim, staff notify potentially
responsible parties (PRPs) and other trustees of their intent to conduct an assessment
(CERCLA) or restoration planning (OPA). Staff then develop an assessment plan (CERCLA)
to outline how damages will be evaluated. Next, they assess injuries and calculate
monetary damages, including restoration costs, compensation for interim loss of use,
and assessment costs, and publish a natural resource damage assessment.

Negotiation or Litigation

The NRDP uses the assessment to negotiate or litigate compensation from the
responsible party. If the NRDP follows the federal process, the state shifts the legal
burden of proof to the opposing party. Once damages are secured, they are deposited
into a fund managed by the Montana Board of Investments. These funds can only be
used for restoration, are not appropriated by the legislature, and cannot be used for
response or remediation by the DEQ or the EPA.

Restoration Plans

After securing damages, the NRDP develops a restoration plan that outlines projects

to restore, replace, or acquire equivalent natural resources. Each claim has one or

more restoration plans developed through a public process. Larger claims may include
separate plans for different types of resources or specific locations, such as one for
aquatic resources and another for groundwater resources. Plans describe the methods
used to restore resources or compensate the public for interim loss. The NRDP manages
or monitors restoration projects, often contracting with other state agencies, local
governments, or nonprofits. Some funds are set aside to solicit project proposals from
the public. Often restoration plans include some aspect of project monitoring for efficacy.
Some plans also include long-term monitoring after restoration work is complete to
evaluate the impacts of the work over time. Plans are sometimes updated and amended
to account for restoration progress and funding changes.

Audit Scope

The audit reviewed NRDP’s management structure and historic activity for all 18

new and settled claims. We conducted a review of historic information for each claim

to understand program activity. We assessed program policies, procedures, and
documentation and compared them to industry and federal natural resource damage
best practices. We focused on activities related to NRDP’s mission of assessing and
restoring the state’s natural resources and did not conduct an in-depth review of
centralized administrative services provided by the DOJ. We also reviewed compliance for
financial and procurement activities associated with each claim in FY24 and FY25.




Audit Objectives and Methodologies

We developed three audit objectives to evaluate the NRDP’s performance:

1. Provide a comprehensive overview of Montana’s natural resource damage claims,

including claim status, progress and timelines, financial overview, key restoration
outcomes, and major challenges to completion.

. Determine if the Natural Resource Damage Program integrates public

management and natural resource restoration best practices to guide effective
and efficient restoration.

. Determine if state natural resource damage settlement funds are spent in

accordance with legal requirements.

To answer these questions, we completed the following methodologies:

Reviewed natural resource damage claim documents.

Analyzed financial data from Statewide Accounting, Budgeting, and Human
Resources System (SABHRS) and the Board of Investments.

Interviewed government stakeholders including representatives of the Governor’s
Office, Department of Environmental Quality, Fish, Wildlife, & Parks, U.S. EPA, U.S.
DOI, and Confederated Salish and Kootenai Tribes.

Interviewed NRDP staff, including the administrator, legal counsel, environmental
program manager, project managers, and administrative supervisor.

Surveyed 20 advisory council members with an 80 percent response rate.

Surveyed 830 public stakeholders and received a response from 242 individuals,
or 29 percent.

Reviewed management and internal control guidance from the U.S. GAO.

Reviewed federal natural resource damage best practices, guidance, and
regulations from the U.S. Department of the Interior and U.S. National Oceanic
and Atmospheric Administration.

Observed staff completing key duties, including attending internal trainings, an
annual update meeting for an advisory council, and a site visit that included a
meeting with contractors.

Reviewed natural resource damage practices in four other states, including
Washington, California, Illinois, and Minnesota.

Reviewed the NRDP’s use of management and NRD best practices in policy,
procedure, and practice.

Sampled and reviewed a selection of NRDP contracts active in FY24 or FY25 for
compliance with state procurement law and allowable use of restoration funds.

Reviewed NRD administrative cost allocation and historic transfers between funds.

Interviewed nine NRDP contractors from private companies, local governments,
nonprofits, or landowners.

25P-03






Chapter Il - Overview of Montana’s

Natural Resource Damage Program
Introduction

The audit’s first objective was to provide a comprehensive overview of Montana’s natural
resource damage claims. We reviewed key documents and SABHRS financial data for

all claims over 35 years. Since the first settlement with Atlantic Richfield in 1999 for
damages to the Upper Clark Fork River Basin, the NRDP has settled or litigated a total

of ten natural resource damage claims, and another eight are currently being assessed

or negotiated. Over $238 million has been awarded in natural resource damages to date.
Figure 3 shows settled claims in red and new claims in blue.

Figure 3
Map of NRDP Claims

NRDP has new and settled claims for a variety of different natural resource
damage across the state.
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Source: Compiled by the Legislative Audit Division from NRDP records.
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NRDP Has Settled or Litigated Ten Natural Resource Damage Claims

Eight of the ten claims involved hazardous waste under CERCLA and two involved

petroleum products under OPA. The first three settlements addressed different portions

of the same Upper Clark Fork Basin Superfund site. The 2020 Butte Priority Soils
Operable Unit settlement did not result in an additional site for the NRDP to complete
restoration on. Instead, it provided an excess of funding for the remediation and
restoration of Blacktail Creek by the DEQ with the intent that approximately half will be

left over to reimburse NRDP settlement funds for work already completed on the Parrot
Tailings project. Table 1 lists each settlement, settlement year, claim type, the potentially

responsible party (PRP), and its current remediation and restoration status.

Table 1
Montana’s Settled Natural Resource Damage Claims
Settlement . Claim o
Year Claim Name Type PRP Remediation Status NRD Status
Upper Clark Fork o In Progress Restoration in
1999 River Basin | CERCLA Atlantic Richfield (DEQ & EPA) Progress
) NorthWestern;
2005 Milltown Dam CERCLA Atlantic Richfield In Progress (EPA) Complete (2026)
2008 Upper Clark Fork CERCLA | AtlnticRichfield | In Progress (DEQ) Restoration in
River Basin Il Progress
Upper Blackfoot Asarco; Atlantic Monitoring & Long-term Monitoring
2008 - CERCLA e Long-term Treatment .
Mining Complex Richfield (DEQ) of Restoration
2009 East Helena Smelter CERCLA Asarco In Progress Restoration in
(EPA) Progress
ExxonMobil . Restoration in
2016 Yellowstone Oil Spill OPA ExxonMobil Complete (DEQ) Progress
Peabody
2017 & Carpenter Snow CERCLA Energy; Blue In Progress (EPA) Restoration on Hold
2019 Creek Tee
- . Reimbursement
2020 g‘ﬂ}te Priority Soils CERCLA | AtanticRichfield (Epirggéeég) Pending for Parrot
Tailings Project
Bridger Yellowstone Bridger Pipeline Restoration in
2021 Oil Spill OPA LLC Complete (DEQ) Progress
Preliminary
2023 Libby OU3 CERCLA W.R. Grace In Progress (EPA) Restoration
in Progress

Source: Compiled by the Legislative Audit Division from NRDP records.




Restoration Takes Time

Both remediation and restoration have long timelines. The NRDP completed its first

full restoration and long-term monitoring in 2026 for the Milltown Dam and Sediment
Removal claim. Other claims remain in progress or are in long-term monitoring. Some
claims have completed work planned under specific restoration plans. For example, on
the UCFRB I claim, the Butte Groundwater and Anaconda Groundwater restoration

plans are considered complete. Staff report challenges coordinating restoration when
remediation moves slowly on CERCLA claims. Remediation is complete only on the two
OPA claims. On other sites, the NRDP either coordinates with remediation, works in areas
outside the remedy area, or waits until it is complete.

Settled Claims Collected Over $238 Million
in Natural Resource Damages

Montana’s settlements have ranged from $1.3 million to $130 million. In total, settled
claims generated over $238 million in monetary awards for damages, plus land, water
rights, and other non-monetary awards. An additional $66 million was awarded as a
shared pot of funds for both cleanup and natural resource damages. The NRDP also
recovered $23.2 million for past assessment and legal costs. Most of these funds are
held by the Board of Investments and have earned significant interest, over $206.6
million, through 2025. At the end of 2025, natural resource damage funds still held an
estimated market value of over $149 million. Table 2 (page 10) shows awards, past costs
reimbursed, interest earned, fund balances, estimated total expenditures, and percent
remaining of recovered damages and past costs. The 2009 Upper Blackfoot Mining
Complex settlement fund and the 2020 Butte Priority Soils Operable Unit settlement fund
are both held by the DEQ to complete remedy work. However, some portion of funds
were intended to be used for restoration work.
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Table 2
NRDP Claims Settled for Over $238 Million
. Interest Total Related Approx. Percent
Settlement Clai L BT LU Earned BOI Fund(s) Total Spent Remaining
laim Name Damages Past Costs
Year Recovered Recovered (end of Balance (end of (end of
2025) (end of 2025) 2025) 2025)
Upper Clark
1999 Fork River $130M $15M $171.3M $90.9M $225.4M 63%
Basin |
Milltown Dam
2005 and Sediment $3.9M None $362K $0 $4.3M 0%
Removal
Upper Clark
2008 Fork River $68M $4.5M $31.3M $40.2M $63.6M 55%
Basin Il
Upper $35.7M
Blackfoot (Shared with
2008 Mining DEQ for None Not calculated due to shared fund.
Complex Remediation)
2009 East Helena $5.0M None $1.5M $2.4M $5.0M 419
Smelter : : : ' °
ExxonMobil
2016 Yellowstone Oil $9.5M $1.6M $1.2M $6.2M $6.1M 56%
Spill
2017 & Carpenter
2019 Snow Creek $1.3M None $212K $1.5M $12K 115%
$20.5M
Butte Priority (Shared with
2020 Soils OU DEQ for None Not calculated due to shared fund.
Remediation)
Bridger
2021 Yellowstone Oil $1.7M $1.1M $236K $1.6M $1.4M 57%
Spill
. . Not
2023 Libby OU3 $18.5M $1.0M $477K $71M $3.4M Applicable
*Includes total settlement award, pending future payments.
Source: Compiled by the Legislative Audit Division from NRDP records and SABHRS data.
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UCFRB Claims Remain Montana’s Highest Restoration Expense

Since 2008, Montana has pursued natural resource damage claims outside the Upper
Clark Fork River Basin (UCFRB), but the UCFRB claims still make up the majority of the
NRDP’s financial activity. About 86 percent of total damages collected were for one of the
four UCFRB claims (UCFRB I, Milltown, UCFRB II, and Butte Priority Soils Operable Unit).

Assessment and Litigation Costs Are a Small Portion of Total Claims

Trustees may be reimbursed for assessment and legal costs by potentially responsible
parties. In most Montana settlements, most of these costs were accounted for separately.
Reimbursed past costs totaled about 9 percent of damages awarded for claims with
separated past costs. This does not capture all past costs, but overall indicates the NRDP
keeps assessment costs reasonable as required by law.

NRDP’s Administrative Figure 4

Overhead Costs Are Low Relative Indirect Overhead Expenditures
. for FY21-FY25

to Total Expenditures

We looked at the overall share of NRDP’s Indirect overhead expenditures are
expenditures that were for indirect administrative low relative to expenditures directly
overhead costs. Between FY21 and FY25, only 5.9 attributed to specific claims.
percent of all expenditures were attributed to

administrative overhead costs, including NRDP’s

share of the DOJ’s Central Services, IT costs, rent, .

and some administrative salaries.

o)
NCVY Natural Resource‘ Damage 5.0%
Claims Are Currently in Progress

The state is currently assessing eight new claims,

seven under CERCLA and one under OPA. Two are

in bankruptcy court. Staff are in the process of

developing an assessment plan for another, and

the final five are currently being assessed for Source: Compiled by the Legislative Audit
natural resource damages. Division from SABHRS data
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Table 3
Montana’s New or Potential Natural Resource Damage Claims
] Claim Potentially et
Claim Name Type Responsible Party Remediation Status NRD Status
Doe Run Resources
Barker-Hughesville CERCLA Limited; Mount In Progress (EPA) ompere;
- of intent to assess natural
Emmons Mining resource damage
Company ge.
Montana Tunnels Bond forfeiture/ Proof of Claim filed with
MT Tunnels Bankruptcy CERCLA Mining Company Bankruptcy Court (DEQ) Bankruptcy Court
Lockwood Solvent . .
Groundwater/ Whitaker | CERCLA | SOCO West In Progress (EPA) Proof of Claim filed with
. Bankruptcy Court
Clark & Daniels
Reed Point Bridge . ,
Derailment OPA Montana Rail Link Complete NRD Assessment Ongoing
Smurfit-Stone Mill International Paper; Remedial Investigation .
Frenchtown CERCLA WestRock; M2Green (EPA) NRD Assessment Ongoing
Anaconda Aluminum/ Columbia Falls
Columbia Falls CERCLA Aluminum Company; In Progress (EPA) NRD Assessment Ongoing
Atlantic Richfield
Burlington Northern
Livingston Complex CERCLA Burlington Northern In Progress (DEQ) NRD Assessment Ongoing
(BNLV)
Libby Groundwater CERCLA W.R. Grace In Progress (EPA) NRD Assessment Ongoing

Source: Compiled by the Legislative Audit Division from NRDP records.

The NRDP has also pursued a few claims that did not end up proceeding to a full
assessment, including Westmoreland and Colstrip. Assessments are halted for a variety
of reasons, such as if there is no identifiable, potentially responsible party or the
assessment costs would exceed the expected restoration costs.

Pursuit of New Claims Has Relied on Multiple Funding Sources

Staff report past challenges pursuing new claims due to limited available funding.
Historically, the NRDP used pre-settlement payments from responsible parties or
borrowed from the Coal Severance Fund or other sources. In the 2023 and 2025
legislative sessions, the NRDP received annual appropriations of $500,000 to complete
new claims work. As assessment expenses are reimbursed by PRPs, the program will
deposit these monies into a permanent revolving fund to use for future new claims work.

The NRDP has managed a long-running, financially significant program, with settlements
supporting restoration work across Montana. The next chapter moves beyond the scope
and status of those claims to assess how the NRDP manages the program itself, including
whether its practices align with natural resource guidance and broader standards for
public program management.




Chapter Ill - Natural Resource and
Management Best Practices at NRDP

Introduction

Public programs should follow both program management best practices and industry
standards. Public program management best practices include establishing and

adjusting organizational internal controls to ensure the program can meet goals. For
natural resource damage programs, industry standards include guidance from federal
agencies related to expected phases of approaching claims and using funds. We assessed
NRDP’s practices to determine if they apply both types of best practices. We determined
that the program overall follows natural resource damage guidance, but the program

has not fully adapted internal controls to account for changes in the program’s needs,
particularly relating to risk assessment, external communication, and management of
program records.

Federal Law and Regulations for Natural
Resource Damage Are Not Prescriptive

Federal regulations offer a broad range of allowable uses for funds under approved
restoration plans. Regulations require trustees to propose a restoration plan, provide
public notice, and consider all public comments before using funds, except in case of an
emergency. Recovered funds may be used only to restore, replace, or acquire equivalent
natural resources, or compensate the public for the loss of the use of the resource.
Restoration projects must also comply with other environmental laws, such as the
National Environmental Policy Act and Montana Environmental Policy Act, which require
programs to evaluate environmental impacts before taking restorative action. Within
these boundaries, trustees have broad discretion in how to allocate settlement funds.

Federal agencies such as the U.S. Department of the Interior (DOI) and U.S. National
Oceanic and Atmospheric Administration (NOAA) also publish additional NRD guidance
and regulation. Although states are not required to follow this guidance, it outlines
recommended practices for assessing and restoring natural resources. Following the
regulatory guidance for assessments allows the trustee to shift the burden of proof to the
potentially responsible party.

NRDP Largely Follows the Federal NRD Assessment Process

We reviewed NRDP’s files to determine if the program followed CERCLA and OPA
processes. We found the NRDP generally follows these requirements when moving
through assessment for standalone claims that have a solvent potentially responsible
party. We found two types of situations where the NRDP consistently did not complete
all phases. On the three claims that built upon the original 1999 Upper Clark Fork River
Basin I settlement (Milltown, UCFRB II, and Butte Priority Soils OU), the NRDP did not
complete separate prescreening and damage assessment steps.

25P-03
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Instead staff relied on earlier actions taken during the original UCFRB I claim. The NRDP
also did not consistently follow the full CERCLA/OPA process for the bankruptcy cases,
including:

Upper Blackfoot River Mining Complex
East Helena

Libby OU3

MT Tunnels

Lockwood

Staff from the NRDP see the value in completing all of the steps of the process
regardless of bankruptcy, but explained that it is not always possible to do so. Both NRDP
staff and staff from other state programs explained that bankruptcy cases do not allow
for enough time for a full assessment prior to filing a proof of claim, but also do not
require the state to shift the burden of proof to the potentially responsible party due to
the nature of bankruptcy court. Table 4 (page 15) shows each settled claim and whether
the NRDP completed key steps.
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Table 4
Federal Natural Resource Damage Steps by Restoration Claim

o Damage
Invitation Assessment Damage

to Assessment

. Plan, w/ Public
Participate Response Report

Notice of Pre-assessment

Intent Screen

CERCLA Claims

UCFRB - 1 (1999)

UCFRB Milltown (2005)

UCFRB II (2008)

Upper Blackfoot Mining
Complex (2008)

988008
SHEHON <L
SHEOHONONS
S CHONONS

9@ 08803

East Helena Smelter (2009)

Butte Priority Soils OU (2020)

Columbia Falls (New Claim)

Burlington Northern Livingston

Libby OU3 (2023)
Barker-Hughesville (N

Cﬁari n?; ughesville (New _ -
MT T Is Bank N

Claiml;nnes ankruptcy (New _ _
Lockwood (New Claim) -
Smurfit-Stone Mill Frencht

(Nn;l\jvr (|: Iair?m?e ill Frenchtown _
Anaconda Aluminum/

QRS
1

Complex (New Claim) = B -
Ic_:ilt;ti)r)T/] )Groundwater (New -
OPA Claims

g;;l(lo(gl\g%?)il Yellowstone Oil . -
(%%291? Yellowstone Qil Spill - -
&e:\s (P:Ic;iirr]1t1 )Bridge Derailment . -

= Complete =Not Complete = Complete Under Past Settlement
= Not Complete, Bankruptcy ™= = Not Applicable

Source: Compiled by the Legislative Audit Division from NRDP and other records.
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Resource Constraints Limit NRDP’s Ability To
Fully Follow NRD Best Practices

Federal guidance outlines additional best practices for programs that manage natural
resource damage assessments and restoration plans. Some additional expectations at
the federal level include:

e Conduct pre-spill work, such as identifying at-risk natural resources, collecting
baseline data, and properly training staff.

e Prepare annual restoration progress reports.
e Track restoration implementation data in an information system.

¢ Include performance standards and criteria in restoration plans, potentially with
an adaptive management framework.

The Natural Resource Damage Program has adopted some of these practices. For
example, project managers receive Hazardous Waste Operations and Emergency
Response training. The program also recently started issuing annual reports for
all settlements.

The NRDP does not implement all recommended practices, primarily due to resource
constraints. Staff report that they lack the capacity to preemptively identify at-risk
resources and establish baseline data for those resources. The program would likely
require a legislative appropriation to consistently complete these proactive measures.

Additionally, while the NRDP often includes performance standards in restoration plans,

it does not consistently include methods to evaluate plan performance or formally adopt
adaptive management frameworks. Staff monitor some higher-risk or larger projects,
especially when monitoring is required under a consent decree. Our research found other
state and federal programs also struggle to adopt adaptive management frameworks or
extensive monitoring due to prohibitive costs. If the program were to formally adopt a
more robust adaptive management framework, it would need to ensure the cost to do so
was included in settlements with potentially responsible parties and set aside for

that purpose.

Internal Control Systems Help Ensure Public
Programs Meet Program Goals

Public programs are expected to establish internal controls to manage resources and
meet program goals. The Montana Operations Manual cites the U.S. Government
Accountability Office’s “"Green Book” as a model for internal controls. This guidance
outlines the control principles used by management to help an organization achieve

its objectives. We reviewed the NRDP’s internal control system against each of these
control principles by interviewing staff, surveying stakeholders, and assessing program
policies and procedures. We determined the program has not applied these principles
in key areas related to risk assessment and external communication. The program has
not always adjusted its internal controls or management framework to account for its
increased responsibilities for pursuing natural resource damage claims and implementing
restoration plans.
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NRDP Has Not Developed Internal Controls To
Proactively Assess Risk to the Program

We found the program lacks internal controls related to risk assessment. The NRDP does
not consistently define program goals or evaluate risks that could hinder progress. The
NRDP management does not conduct formal risk assessment or strategic planning for the
program. The program has occasionally set annual goals, but these goals were high-level,
lacked measurable terms, and were not regularly monitored. No goals were discussed or
revisited in 2025. In 2026, the newly hired administrator held an annual goals discussion,
but did not document outcomes or set measurable terms.

Without a strategic planning effort and clear program objectives, the NRDP has not
proactively identified program risks as the program has grown over time. Staff reported
limited guidance outside of contracting and procurement procedures. As a result, there
are gaps in areas such as records management, public engagement, the evaluation of
project cost-effectiveness, and specific project manager-related duties.

Internal controls, including plans, methods, policies, and procedures, help programs
meet goals, safeguard assets, and fulfill their missions. Without clear guidance, staff
may complete tasks inefficiently or incorrectly as new situations arise. The program risks
losing opportunities, such as collecting short-lived environmental data immediately after
a spill. The NRDP also risks losing “lessons learned” when staff leave, since practices are
not consistently documented for future use.

NRDP Is a Small Program With an Unusual
Organization and Oversight Structure

The program has evolved from being singularly focused on the litigation of one natural
resource damage claim to pursuing or implementing restoration on 18 claims, but its
management framework has not been strategically adjusted to meet evolving program
needs and risks. Although administratively attached to the DOJ, the NRDP operates under
the policy direction of the governor, the state’s natural resource trustee. The NRDP is not
included in the DOJ strategic initiatives or risk assessments, nor is it included in formal
planning efforts led by the governor’s office. It also has not developed these activities
internally. This has contributed to a lack of holistic preemptive planning by the program
to assess risk and adjust internal controls.

RECOMMENDATION #1

We recommend the Natural Resource Damage Program, with Montana’s natural
resource trustee, begin a formal program-level strategic planning and risk
assessment process, including measurable program objectives and proactive
identification of policy and procedure gaps.
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NRDP Faces Communication Challenges

Another internal control weakness we identified in the NRDP is external communication.
Despite the program following natural resource damage best practices and legal
requirements, a contingent of stakeholders is convinced it is not. Internal control
guidance states that management should communicate quality information to achieve
program goals. We found that the NRDP does not effectively share information about
restoration sites or projects with external partners and stakeholders.

We surveyed government staff, nonprofit leaders, contractors, consultants, and residents
on the NRDP mailing lists. These individuals have already self-selected to follow NRDP
updates and thus are more likely than the general population to be familiar with NRDP
activities. Most respondents provided positive responses to questions regarding the
NRDP’s communication methods. However, a significant subset reported communication-
related challenges with the NRDP, particularly among those who identified as living in the
affected area but not working closely with the NRDP.

Figure 5
Stakeholder Survey Results on Ease of Finding Information

Residents disagreed more than other stakeholders that finding information
about NRDP sites was easy.

| can easily find information about NRDP restoration sites (such as history, current status, or
outcomes) using the NRDP website or other sources.

Disagree Neutral Agree

Resident of affected area
Government Partner
Nonprofit partner :
Contractor or consultant 13% [13%

Source: Compiled by the Legislative Audit Division from survey data.

Residents were also more likely to disagree that they were notified of public participation
opportunities (34 percent) and that the NRDP considers stakeholder input (46 percent)
than other respondent groups.
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Communication issues also affect NRDP’s advisory councils, which work closely with the
NRDP to develop and forward recommendations to the governor. We surveyed all 20
members of the two councils active during the audit. Between 31 and 39 percent of the
16 respondents did not agree that the NRDP staff clearly communicated information such
as administrative cost allocations, project budgets, and project status.

Figure 6
Advisory Council Member Survey Results on Clear Communication

Between 31 and 38% of respondents did not agree that NRDP staff clearly explain and
communicate in various areas.

NRDP staff clearly...
Disagree Neutral Agree

...communicate the current status of restoration projects. 25% [13% 63%

...explain how administrative costs are allocated among ' % 63%
individual claims.
...explain legal requirements for restoration plans. 31% 69%
...communicate the extent to which restoration projects
achieve the goals of the restoration plans.
...explaip restora'Fiqn plan budget status (i.e. past . 69%
spending, remaining funds, or budget changes).
...explain the history of restoration plans and projects.

Source: Compiled by the Legislative Audit Division from survey data.

The NRDP also coordinates frequently with other trustees, contractors, local governments,
public-interest groups, and responsible parties. Remediation entities reported challenges
working with the NRDP because they were unclear about the appropriate level and
frequency of communication the NRDP expected. Local governments said they had few
opportunities to discuss restoration needs in their communities and did not feel they had
a working relationship with NRDP staff. They also seemed unaware of past and ongoing
work their communities coordinated or funded with the NRDP.

Communication Challenges Have Contributed
to Disengagement and Public Distrust

These communication issues contribute to low public engagement, distrust, and confusion
about NRDP’s decisions or motivations. Few members of the public attend NRDP
meetings. In some cases, staff have had to pursue additional methods of seeking public
input on restoration plans due to low turnout at public meetings. Surveyed residents in
affected areas said they often did not know about engagement opportunities.

25P-03
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Figure 7
Stakeholder Survey Results on Barriers to Participation

Almost half the respondents said not being aware of public participation was
the biggest barrier.

What barriers, if any, prevent you from engaging in NRDP public participation opportunities?

Lack of awareness of public participation opportunities
No barriers prevent me from participating
Lack of time
Meetings held at inconvenient times
Meetings held at inconvenient locations
Other MICYA

©
3

| don't know how to participate
Difficult to understand technical information

Limited internet access or technology

0

o

100%
Source: Compiled by the Legislative Audit Division from survey data.

During the audit, stakeholders raised multiple concerns with us about potential misuse
of restoration funds. We reviewed these concerns and did not find illegal activity. Some
concerns likely stem from limited access to clear, understandable information about the
NRDP decisions and activities. Staff report that addressing stakeholder concerns has led
to significant investment of staff time.

NRDP’s Stafling Does Not Include a Communication Specialist

Natural resource damage claims and restoration work are complex and difficult to
explain to the public and new stakeholders. Projects span decades and involve changing
conditions and many participants. Despite this complexity and the high level of public
investment, NRDP’s organizational structure lacks communication expertise. The
program recognizes this gap and has secured a contracted communications consultant to
help improve external communication.

The NRDP management also has limited authority over tools that support communication,
such as the website and information systems. As an administratively attached program
to the DOJ, the NRDP must rely on existing DOJ systems. Staff report difficulty using

the website to share information and documentation. A communications consultant could
help advise the NRDP staff on how to best use available communication tools or identify
potential alternative solutions to pursue with the DOJ.
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RECOMMENDATION #2

We recommend that the Natural Resource Damage Program work with contracted
communications staff to improve accessibility of restoration claim information
and develop communication strategies for effectively collaborating with external
partners and stakeholders.

Trustees Must Maintain an Administrative Record

Another area we found the NRDP experiences internal control challenges is in

its maintenance of documentation. Federal law requires trustees to maintain an
administrative record of documents related to natural resource damage assessment
and restoration. Required records include relevant data, scientific studies, investigation
reports, draft and final restoration plans, public comments, and agreements with
trustees and responsible parties.

Montana law also requires state programs to retain public records under a retention
schedule. The NRDP's retention schedule describes that documents relevant to the
federally required administrative record are kept in a document library in a cloud-based
application. The current record retention policy instructs project managers to forward
relevant documents to a designated email inbox, where administrative staff upload them
to the document library.

NRDP Key Records Are Not Always Maintained in an Administrative
Record or According to Their Records Retention Schedule

To determine if the NRDP maintained its administrative record and abided by its records
retention requirements, we reviewed each existing and new claim and determined which
of the following activities had actually been completed:

¢ Notice of Intent

e Preassessment Screen (CERCLA only)

e Natural Resource Damage Assessment Plan

e Natural Resource Damage Assessment Report
e Consent Decree

e Restoration Plan and Plan Amendments

25P-03
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We expected a total of 79 documents in the Figure 8
document library, based on the status of each Documents in Official Record
claim. This only included documents we knew had

been issued at some point in the past and did not Two-thirds of key NRDP
include documents that potentially should have documents were not in the
existed but we knew were never complete. We official record.

searched 1,297 documents in NRDP’s document
library and found only one-third of the required
documents were retained in the document library.

Documents were missing across both older and
newer claims, though newer claims showed more
consistent retention. There was no consistent
pattern in the missing documents based on
document type, claim, or assigned project
manager, as seen in Figure 9 (page 23).

67%

Incomplete Records Risk Lost

Knowledge and Labor Source: Compiled by the Legislative Audit
Division from NRDP records.

Missing documents increase the risk that the

NRDP will permanently lose important historical

information and that staff spend time searching for older records. Staff told us that
documents for older projects were sometimes difficult to locate. Staff also sometimes
struggled to find information when assigned to new projects. Advisory councils rely

on the NRDP to track claim history, legal requirements, and costs, yet 20 percent

of council members said they did not receive enough information to make informed
recommendations. Some members also expressed frustration with incomplete or delayed
information in open response questions and in audit interviews.

NRDP’s File Management Policy Is Unclear and Lacks Controls

The Natural Resource Damage Program lacks clear guidance on what documents should
be put into the administrative record or when they must be added. Project managers
reported confusion about which documents should be submitted. Program managers also
thought they may not give clear guidance to administrative staff about which documents
from the backlog of historic hard-copy documents should be added to the document
library. Management said the NRDP previously lacked a reliable filing system and some
missing old documents were lost after the departure of employees.



The program also lacks an internal control
system to ensure documents are uploaded to
the document library. Management sends
occasional reminders to staff, but does not

verify whether all key documents were added.

There is no stated timeline for
uploading documents.

Current NRDP retention schedules may also
allow premature destruction of important
documents. Some items are required to be
retained for only five to eight years. The
NRDP’s trigger for starting the retention clock
is unclear, but appears to occur after the
document is uploaded or publicized. Federal
guidance states that retention timelines
should start only after a claim closes. Staff
in other state and federal programs reported
retaining records much longer than Montana
does. Several indicate that they do not intend
to ever delete anything in their
administrative record.

Figure 9
Documents in Record by Claim Type

New claim documents were more likely
to be in the official record than settled
claim documents.

Not in
Record

29%

Record

Settled Claims

New Claims

Source: Compiled by the Legislative Audit
Division from NRDP records.

RECOMMENDATION #3

We recommend that the Natural Resource Damage Program update its record
management policy to include clear guidance for staff, develop an internal review

process, and extend the length of record retention.

25P-03
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Chapter IV - Use of Natural Resource Damage Funds

Introduction

We examined whether the NRDP uses natural resource damage funds in accordance
with federal requirements, consent decrees, and state procurement rules, and whether
its financial practices provide sufficient consistency and transparency. Natural resource
damage funds are not appropriated by the state legislature but are restricted by federal
regulations and consent decrees. Trustees may use settlement funds only to restore,
replace, or acquire equivalent natural resources, or to compensate the public for lost
use during recovery. Montana also requires state agencies to follow procurement and
contracting rules when spending public funds. We reviewed past fund transfers, indirect
cost allocation, and a sample of NRDP’s contracts in order to determine if settlement
funds were used according to legal requirements. We found the NRDP generally follows
spending restrictions, but its method of allocating administrative costs should be more
consistent and transparent. We also found NRDP's authorization to use an alternative
procurement method was not properly documented.

Contracts Appear To Follow Natural Resource
Damage Spending Requirements

We sampled 54 of 274 contracts and task orders active during FY24 and FY25, including
all associated invoices. Fifty contracts were randomly sampled, while four were selected
due to stakeholder concerns or news coverage. We reviewed these contracts and
invoices to ensure they followed state procurement requirements, such as whether the
appropriate solicitation method was followed, project managers completed conflict of
interest forms, a scope of work was included in the contract, and closeout forms were
completed. The scope of work for all 50 of the contracts for post-settlement work was
relevant to the claim’s restoration plan. All closed contracts also included an attached
closeout form. We also reviewed contracts and invoices to determine if associated
projects were for allowable costs according to federal regulation and binding consent
decrees. We found projects were located in areas that were referenced in restoration
plans as relevant to the damaged resource and were for activities described in the
restoration plans.

Some stakeholders raised concerns about

specific projects, such as misuse of funds or ...WEfOUI?d these

|I|ega| activity. However, we found these projects were allowed
projects were allowed under approved

restoration plans and allowable use of natural under approved

resource damage funds. In some cases, restoration plans and
stakeholder concerns instead seemed to

reflect disagreement over restoration priorities, allowable use Of natural
misunderstandings, a perceived lack of project resource damage funds.
efficacy or progress, or differing

interpretations of which activities qualify as - Legislative Audit Division

restoration, replacement, or acquisition of
equivalent natural resources.
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Stakeholders also consistently misunderstood the difference between an injured
resource and an injured area. A specific stretch of river or stream may be the injured
area while the injured resource, such as the fishery, is influenced by a broader network
of connecting streams and creeks. Typically settlement funds are awarded to restore,
replace, or acquire the equivalent of the injured resource, not the injured area. The
NRDP staff have pursued projects in areas that serve the resource, such as the damaged
fishery, but were not directly contaminated by the spill or release. Stakeholders
sometimes perceive this as a misuse of funds. Our review of other states and federal
programs found that while many do prioritize projects in the injured area, it is not
uncommon for programs to also complete projects outside the injured area or to
address sources of damage to the resource unrelated to the original injury, such as
agricultural impacts.

Natural Resource Trustees Can Use Settlements for Indirect Costs

Though NRD contracts appeared to meet spending requirements, we did identify an
area for improvement in how the program allocates indirect administrative costs
between funds. Federal regulations describe how trustees may estimate natural
resource damages during assessments. Allowable costs include both direct and indirect
costs needed to complete restoration, rehabilitation, replacement and/or acquisition of
equivalent resources. Indirect costs support the work but cannot be directly tied to a
specific restoration activity, such as office rent and administrative staff. Trustees may
directly calculate indirect costs or apply an indirect cost rate, as long as they document
the basis for the rate. The NRDP and programs in other states routinely include indirect
costs in settlements and use those funds to cover administrative needs.

NRDP Inconsistently Allocates Office Indirect Overhead Costs

The Natural Resource Damage Program has no legislative appropriation or other
funding source to cover indirect administrative costs, such as office rent and utilities,
administrative staff salaries, and supplies. The program also does not apply a fixed
percentage to settlements to cover these costs. Instead, NRD states that it splits actual
indirect costs among settled claim funds based on each fund’s share of direct personal
costs from the previous year. If used consistently over time, this method should fairly
distribute indirect costs over the lifecycle of a restoration claim. However, the NRDP has
not consistently applied this method. In two of the past four years, staff made significant
discretionary adjustments or used a different formula. These adjustments changed how
much each fund paid of NRDP’s total indirect costs. For example, one fund’s share was
cut roughly in half while two other funds’ shares doubled.

Current Method of Allocating Costs Results
in Over/Under Disbursement

The NRDP’s formula for allocating indirect costs assumes that shares will balance over
time if applied consistently. But when staff sometimes adjust the formula to preemptively
account for expected upcoming workload or periodically change the basis of the formula,
the “balancing” effect disappears. Between FY21 and FY25, we found that formula
adjustments resulted in one fund underpaying $252,000 of admin costs and another
overpaying $208,000. Although these funds relate to the same site and responsible party,
limiting cross-claim impact, other funds had smaller but still meaningful overpayments or
underpayments, ranging from $2,000 to $51,000.
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Figure 10
FY21-FY25 Overhead Cost Allocations

FY21-FY25 overhead allocations did not always reflect proportional
historical personnel costs.

Overhead costs overcharged

Parrot Tailings

Clark Fork River Restoration
East Helena

Yellowstone Exxon

Upper Blackfoot Mining Complex
NRDP Libby
NRD Yellowstone River
Education Fund

Carpenter-Snow Creek

E Helena Greenway Trail Maint
BNSF Livingston

UCFRB Restoration

Smelter Hill Up Restorative

Butte Area One Restoration $252.3K

Overhead costs undercharged

Source: Compiled by the Legislative Audit Division from SABHRS data.

In past advisory council meetings, members have expressed confusion and frustration
about how administrative overhead is calculated and charged. In our advisory council
member survey, 31 percent of respondents said the NRDP does not clearly explain
administrative costs. This confusion has led to lengthy administrative council meetings
and seems to have contributed to advisory council members’ suspicion that funds are
being misused.

25P-03
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NRDP Uses Staff Discretion To Adjust Indirect Cost Allocation

Although the NRDP has a public-facing document stating it allocates indirect costs

based on each fund’s share of direct personal cost, an internal procedure allows staff

to further adjust the calculated rate. This discretionary process increases the risk that
staff may change the formula in a way that undermines consistency. Staff sometimes
adjusted the formula to try and account for anticipated fluctuations for some funds in the
same year rather than using the past FY formula. Staff also sometimes used a different
formula altogether. Adjustments may have been influenced by advisory board members
who were reluctant to use certain settlement funds to cover any indirect costs. These
adjustments have reduced indirect costs for some funds and increased them for others.

RECOMMENDATION #4

We recommend that the Natural Resource Damage Program review its method for
allocating indirect costs to ensure the process is consistent, transparent, and fairly
shares costs among restoration funds.

NRDP Must Follow State Procurement Regulations

In addition to federal and court requirements for natural resource damage spending, the
NRDP must follow Montana procurement laws. State regulations establish methods for
soliciting public contracts to promote competition, ensure fair and equitable treatment of
potential contractors, and maximize the state’s purchasing value.

These requirements set thresholds for different types of solicitations for goods and
services that exceed $10,000. Some contracts, including agreements with other
governments and certain engineering services, are exempt. Agencies can also get
permission from the Department of Administration’s State Procurement Services
Division to use alternative methods of solicitation. Otherwise, the NRDP must follow
the appropriate processes based on the contract amount and type, such as a limited
solicitation evaluating a minimum of three vendors or a formal solicitation publicly
inviting potential vendors to provide written bids. The NRDP issues standalone
contracts, master contracts to approve pre-screened eligible vendors for future
anticipated work, and task orders, which are contracts issued to pre-screened vendors
under a master contract.

Some NRDP Contracts Lack Expected Solicitation Documentation

In our review of sampled active NRDP contracts from FY23 and FY24, we found that the
NRDP did not complete expected solicitations for 15 task orders. Three of these task
orders were under engineering master contracts. These task orders were allowed to be
directly negotiated based on program criteria, but the contracts did not describe how the
contractor was selected.



The remaining 12 of the task orders were under master contracts with nonprofit
restoration plan partners. These task orders would typically have been solicited to
pre-screened vendors with master contracts or to at least three potential vendors
through a limited solicitation. Instead, the NRDP directly negotiated with a single vendor
or relied on a contractor with pre-existing presence or project investment.

Table 5

NRDP Solicitation Methods Sometimes Did Not Match Expected Solicitation
Methods Based on State Requirements

Contract/Task Number of Percent Solicited Total Value of
Order Type Contracts as Expected Contracts
State Term Contract 6 100% $941.6K
Task Order Under Master Contract 12 0% $368.6K

Task Order Under Engineering

0,
Master Contract (Under $50K) 8 100% §270.5K
Task Order Under Engineering o
Master Contract (Over $50K) 8 62% $711.9K
Construction Contract 3 100% $182.3K

Source: Compiled by the Legislative Audit Division from eMACS’ documentation.

The NRDP used direct negotiation with the 12 nonprofit restoration plan partner task
orders based on the original 2019 master contract solicitation language. The program
had worked with SPSD to identify an appropriate procurement method for restoration-
related contracts. As a result, SPSD issued a master contract solicitation on NRDP’s
behalf to prescreen potential project partners in 2019. The solicitation described that
preapproved vendors would be awarded work either through a formal solicitation process
or by the NRDP directly negotiating with a selected vendor if certain conditions were
met. Those conditions included whether the work was identified in a signed restoration
plan, whether the vendor had already spent its own time and resources developing the
proposed work, or whether the vendor had specific relationships unique and essential to
the proposed work.

Solicitations Help Ensure Fair and Competitive Contracting

State procurement staff noted that while selecting contractors using direct negotiation
rather than a formal solicitation can improve efficiency, it also creates opportunities for
subjective selection of contractors. Directly negotiated contracts do not provide public
notice or allow competitors to challenge the selection. This increases the risk of excluding
qualified contractors, reduces transparency, and may prevent the NRDP from securing
the most cost-effective or qualified contractor.

25P-03
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Montana Legislative Audit Division

In addition, contracts awarded without a competitive solicitation process can lead to
suspicion and distrust from the public and other stakeholders. Multiple stakeholders have
expressed concern that perceived “no-bid” contracts are illegal or lead to increased costs
or a lack of results.

NRDP and DOA Did Not Properly Document Authorization
for an Alternative Procurement Method

The Natural Resource Damage Program'’s restoration project award methods do not
clearly fit existing procurement requirements. Soliciting NRDP restoration project
ideas often occurs through a grant-like process that includes public notice and review
of proposals against predetermined criteria. Projects often begin when community
partners develop a potential project and bring it to the NRDP or an advisory council for
consideration as part of this process. By that point, the potential contractor may have
already invested time and money in the area or secured matching grant funds.

In other cases, the NRDP relies on contractors that specialize in doing restoration work
in a specific geographic area. Some areas of the state only have one qualified contractor
to complete restoration work. In other areas, even if there is more than one potential
qualified contractor, one specific contractor may already be set up to complete work due
to past involvement in earlier phases of the project.

The Department of Administration’s State Procurement Services Division (SPSD) is
tasked with ensuring compliance with state procurement requirements and is authorized
to allow alternative procurement methods. Statute allows for SPSD to grant exceptions to
agencies from procurement law, but requires agencies to formally request authorization
for an alternative procurement method. This request must include a description of why
an alternative method would be more appropriate and how competition and fairness

will be achieved by the alternative method. SPSD can approve or deny the request

by issuing a written statement describing the reasons for this decision. Though SPSD
issued the 2019 solicitation and signed off on NRDP’s 2026 solicitation, it did not issue a
written statement providing the exception for the subsequent task orders issued under
the resulting master contracts. The Natural Resource Damage Program should either
follow existing allowable methods of soliciting projects despite perceived inefficiencies
or pursue formal approval of an alternative procurement method from the State
Procurement Services Division, including the required elements in statute.

RECOMMENDATION #5

We recommend that the Natural Resource Damage Program work with the State
Procurement Services Division to formally document the request and authorization
to use alternative procurement methods.
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August 17,2026

Mr. Angus Maciver
Legislative Auditor

Legislative Audit Division RECEIVED
P.O. Box 201705 August 17, 2026
Helena, MT 59620 LEGISLATIVE AUDIT DIV.

Re: Performance Audit — Managing the Restoration of Montana’s Natural Resources Natural
Resource Damage Program Performance Audit #25P-03

Dear Mr. Maciver,

Thank you for the opportunity to respond to the performance audit of the Montana Natural Resource
Damage Program (NRDP). We have reviewed the recommendations and our responses are below.
We want to thank the Legislative Auditors for their incredible work and attention to detail. We
appreciate their thoughtfulness and open communication. Throughout the process, they noted
items or asked questions that have helped us improve our processes and operations, even aside
from the formal recommendations.

RECOMMENDATION #1:

We recommend the Natural Resource Damage Program initiate a formal program level strategic
planning and risk assessment process that includes developing measurable program objectives and
proactively identifying gaps in policy and procedure.

Response: Concur

NRDP acknowledges the value of a strategic planning and risk assessment process. We recognize
this need as we have evolved from pursuing a single claim to implementing or pursuing 17 claims
across Montana. We plan to determine whether our newly-contracted Communications consultant
(see Recommendation #2) will be able to support this effort. If not, NRDP will perform a separate
solicitation to contract with a qualified consultant to help lead us in this effort. NRDP will initiate this
process by early 2027 and complete it by the end of 2027.

RECOMMENDATION #2:

We recommend that the Natural Resource Damage Program work with contracted communications
staff to improve accessibility of restoration claim information and develop communication
strategies for effectively collaborating with external partners and stakeholders.

Response: Concur

NRDP identified this gap in our staffing and expertise in 2025 and issued a Request for Proposal to
contract with a qualified communications consultant in spring 2026. We received 11 responses and
after evaluating the proposal, are working to finalize the award to a highly qualified communication
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consultant. We appreciate the auditors’ acknowledgment of this issue and agree. We plan to work
with this consultant to develop program- and project-level communications plans as soon as we
have a contract in place, as well as update these plans as needed as we continue to evolve as a
program.

RECOMMENDATION #3:

We recommend that the Natural Resource Damage Program update its record management policy
to include clear guidance for staff, develop an internal review process, and extend the length of
record retention.

Response: Concur
NRDP acknowledges the concerns raised by the auditor. We have already taken the following steps
to address this concern:

o We have gone through NRDP’s entire electronic document library of records and identified
all documents related to new claims as Legal Case Files, which must be retained for five
years after a case is closed. This is consistent with RECORDS AND INFORMATION
MANAGEMENT (RIM) GENERAL RECORDS RETENTION SCHEDULE 3.

o We are reviewing our records to determine whether any implementation of settled claims
need to be characterized as “Project Files,” which must be retained for five years after the
project is completed. This will be an ongoing process; in accordance with the procedure
developed by the end of 2026, we will evaluate all records as they are filed.

e We are developing a procedure that clarifies the above to provide clear guidance to staff and
thatincludes an internal review process. This procedure will be completed by end of 2026.

RECOMMENDATION #4:

We recommend that the Natural Resource Damage Program review its method of allocating
administrative overhead costs to ensure its methods consistently and fairly distribute administrative
costs among restoration funds.

Response: Concur

NRDP has finalized a policy that strictly follows a mathematical allocation of the overhead costs
based on hours worked by staff the previous year. The formula is: hours worked by staff billed to a
fund/total hours worked by all NRDP staff = percent of the indirect overhead costs to be billed to that
fund the following year. The only adjustment will be rounding to ensure that the total percentages
add up to 100%.

RECOMMENDATION #5:

We recommend that the Natural Resource Damage Program work with the State Procurement
Services Division to formally document the request and authorization to use alternate procurement
methods.

Response: Concur

We appreciate the audit acknowledgement that our non-profit project partners contracts do not
clearly fit existing procurement requirements. NRDP will formally request documentation of the
alternate procurement methods for the specific non-profit project partner master contracts. As
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noted in the audit, the Department of Administration State Procurement Services Division (DOA)
approved the eMACS event for the Request for Proposal that NRDP issued in 2025. This Request for
Proposal included the following methods for assigning child contracts (referred to as “task orders™):
(1) a Tier 2 solicitation to be sent to all non-profit contractors who qualified for the needed service
and geographic area; or (2) direct negotiation in certain circumstances. Although DOA approved the
eMACS event for this solicitation, we recognize there is not a formal written request and statement
with DOA’s approval in the contract file. We will seek that documentation from DOA by the end of
2026. In the interim, we have already instituted a policy of only using the Tier 2 method of assigning
child contracts (“task orders”) and will not use the second method without a formal statement of
approval from DOA.

THANK YOU AND ADDITIONAL FINDINGS OF AUDIT

We want to again thank the Legislative Auditors for their incredible work and attention to detail. They
were able to digest 35+ years of complicated history of a unique program and provide valuable
informal and formal recommendations.

We also appreciate the significant level of effort they put into evaluating concerns raised by some
stakeholders about whether natural resource damage funds are being used properly as well as the
difference between injured resource and injured area. As noted on page 25, the audit “found these
projects were allowed under approved restoration plans and allowable use of natural resource
damage funds.” Having a neutral analysis is important for public confidence in NRDP’s work and we
thank the auditors for evaluating these and other NRDP operations so carefully.

Sincerely,

Brian Bartkowiak
Program Administrator
Montana, Natural Resource Damage Program
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